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1 )KI Responsive to communication(s) filed on 05 August 201 0 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 
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DETAILED ACTION 

Applicants' arguments, filed 5 August 2010, have been fully considered. 
Rejections and/or objections not reiterated from previous office actions are hereby 
withdrawn. The following rejections and/or objections are either reiterated or newly 
applied. They constitute the complete set presently being applied to the instant 
application. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 11-17 stand rejected under 35 U.S.C. 103(a) as being unpatentable over 
Golz-Berner et al. (WO 00/76458 A2) in view of Zastrow et al. (US Patent 5,961 ,988), 
Roller (US Patent 4,857,306) and Graf et al. (US Patent 5,069,918). 

In applicant's arguments dated 5 August 2010 (hereafter referred to as 
applicant's arguments), applicant contends that the combination of references fails to 
teach all claim limitations of amended claim 1 1 , specifically ground jade stone particles 
ranging in size from 50 and 90 nm, and teaches away from the claimed invention, as of 
applicant's arguments, page 5, first full paragraph. Applicant also contends that the 
claimed invention unexpectedly provides a synergistic effect that results in an increased 
functional state of microcirculation, as of applicant's arguments, paragraph bridging 
pages 5 and 6. 



Application/Control Number: 10/574,069 Page 3 

Art Unit: 1612 

In applicant's arguments, page 6, main paragraph, applicant contends that the 
reference Roller, which was relied upon for its disclosure of jade particles, teaches away 
from the claimed concentration range of jade particles. This is because applicant 
asserts that Roller teaches that the preferred concentration range about 5 wt%, to which 
applicant extrapolates to the range of 2-8 wt%. Applicant does not cite Roller to back up 
this assertion, yet Roller, claim 3, requires a range of 2-8 wt% of precious stones, 
whereas Roller claim 2 requires a range of up to 10 wt% of precious stones, indicating 
that the 2-8 wt% may be more preferred. As such, Roller does not teach away from the 
claimed invention. Nonpreferred and alternative embodiments constitute prior art (e.g. a 
product with 0.05% precious stones may have been the preferred embodiment, but was 
still taught). See MPEP 2123(11). The examiner reminds applicant that the range of 
overlap is sufficient to establish a prima facie case of obviousness. While the prior art 
does not disclose the exact claimed values, but does overlap: in such instances even a 
slight overlap in range establishes a prima facie case of obviousness. In re Peterson . 65 
USPQ2d 1379, 1382 (Fed. Cir. 2003). Furthermore, the examiner disagrees with 
applicant's contention that the range presented by Roller lacks mention of a lower limit 
(applicant's arguments, page 6, middle of page), as it would have been clear to the 
skilled artisan from the disclosure of Roller of "up to 1 0% by weight" that the lower limit 
is 0%. 

Applicant disagrees with examiner's statement that Graf teaches that reflectance 
decreases with an increase in particle size, because the path length of light through a 
particle increases as the particle increases in size, providing greater opportunity for light 
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to be absorbed, as of applicant's arguments, paragraph bridging pages 6 and 7, quoting 
examiner's action, page 7, bottom paragraph. Applicant's arguments are that Graf 
teaches only a general rule, and there is no reason for the skilled artisan to arrive at a 
particle size that lies within the range of 50 nm to 95 nm. In response, the examiner 
points out that Roller teaches particle sizes between 0.0005 and 0.003 mm (0.5 micron 
to 3 micron, or 500 nm to 3000 nm) (as of Roller, claim 5). A decrease in size to 50 nm 
would have been an order of magnitude decrease from the lowest size, and as such 
would have been a reasonable modification that one of ordinary skill in the art would 
have made to have increased reflectance of the particles of Roller. 

Response to Arguments of Unexpected Results and Synergistic Effect: 
Applicant contends that the elements in the presently claimed combination 
provide a synergistic effect, wherein said combination unexpectedly increases 
microcirculation and immune defense, as of page 7 last full paragraph, and paragraph 
bridging pages 7 and 8 of applicant's arguments. Applicant specifically points to 
paragraphs 0043-0049 of the specification and to Figures 1 and 2. The figures upon 
which applicant relies are reproduced below: 



Changes of nWBCWUn* 




Tlmaiiiays] Tims [days] 
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In the figures above, acronyms and abbreviations are defined in the following 
manner: 

• TS2: This is meant to describe skin area treated with a composition comprising 
an active complex with jade particles in Example 1 (pages 10-11). It is 
understood by the examiner that applicant intends that the TS2 complex 
correspond with the claimed invention. 

• TS1 : This is meant to describe skin area treated with a composition comprising 
an active complex without jade particles. It is understood by the examiner to 
correspond with the prior art of Zastrow, wherein said composition includes 
barium hexaferrite particles. 

• A: This corresponds with untreated skin. 

• B: This corresponds with skin treated with jade nanoparticles, but lacking the 
other components of TS1 . 

o The acronyms above are defined on page 1 0 paragraph 0048 of the 
specification. 

• nNP refers to the number of nodal points which are perfused with blood cells at 
each moment. See page 8, paragraph 0043 of the specification. 

• nWBC/A refers to the number of white blood cells adhering to a defined venule 
wall. See page 9, paragraph 0046 of the specification. 

When relying on unexpected results, applicant has the burden of explaining the 
proffered data. See MPEP 716.02(b)(ll). In this case, applicant has not met that burden. 
This is because it is unclear to the examiner from the data provided in the specification 
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how the values of nNP (see page 8, paragraph 0043) and nWBC/A (see page 9, 
paragraph 0046) were measured. Examiner's failure to understand the measurement of 
such data points precludes the examiner from understanding whether the results 
obtained by applicant are unexpected and significant. 

Where it would have been obvious to have combined individually known 
ingredients, evidence must be provided establishing that appellant's combination of 
agents is in some way more effective or in some way different than any single member 
of that combination in order to rebut that prima facie case (i.e. to show a synergistic 
effect). See In re Dial, 140 USPQ 244 (C.C.P.A. 1964). 

In the instant case, applicant has conducted the appropriate testing, in that 
applicant has compared a composition comprising the claimed elements (TS2) to the 
claimed elements individually (TS1 and B) as well as a control composition (A). 
However, it is unclear to the examiner that the results presented are actually probative 
of a synergistic (greater than additive) effect. In Figure 1 (the figure showing nNP%) the 
effect of the preferred composition TS2 over the components TS1 (everything but jade) 
and B (jade itself) appears to be less than additive at Day 15. At 28 and 35 days, the 
data presented by Figures 1 and 2 may be greater than additive, but appears close to 
the additive value. Unexpected results must be statistically and practically significant, 
and in this case, the results do not appear to be statistically significant. See MPEP 
716.02(b)(1). 

Even if, purely en arguendo, unexpected results have been shown, these results 
are not commensurate in scope with the claims. See MPEP 716.02(d). In this case, the 
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results presented by applicant do not appear to be commensurate in scope with the 
claims, for at least the following reason: The broad recitation of magnetically hard 
particles. Specifically, claim 1 1 is drawn to barium hexaferrite, strontium hexaferrite, 
samarium cobalt, and neodymium iron boron particles as the magnetically hard 
particles. However, the examples relied upon by applicant (e.g. TS2, TS1 , A, and B of 
Figures 1 and 2) are only drawn to barium hexaferrite particles. As such, results 
comprising barium hexaferrite particles would not have been commensurate in scope 
with applicant's claims of strontium hexaferrite, samarium cobalt, and neodymium iron 
boron particles as the magnetically hard particles. Furthermore, it is unclear that the 
preferred TS2 composition has the claimed coercive force of 80,000 to 1 ,600,000 A/m 
as required by claim 1 1 , and as such, it is unclear that the TS2 composition is 
commensurate in scope with the claimed invention. 



Conclusion 

No claim is allowed. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ISAAC SHOMER whose telephone number is (571)270- 
7671 . The examiner can normally be reached on 8:00 AM - 5:00 PM Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick F. Krass can be reached on (571)272-0580. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/I. S./ 

Examiner, Art Unit 1612 
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